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DETAILED ACTION 
Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 9 and IS are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject 
matter which applicant regards as the invention. 

Claim 15 recites a pH of "less than about" 3.5. The term "less than about" 
renders the claim vague and indefinite because "about 3.5" may include numbers that 
are greater than 3.5. Thus it is not clear what the metes and bounds of the scope of the 
limitation "less than about 3.5" are. 

The term "quaternium" is understood to mean a quaternary ammonium 
compound. Claim 9 however recites that a single quaternium compound "comprises a 
material selected from the group consisting of behentrimonium methosulfate, cetearyl 
alcohol, and mixtures and blends thereof." Ceteayl alcohol may be present in a 
commercially available product in the form of a mixture with a quaternary ammonium 
compound, but is not itself a quaternium. Thus claim 9 is vague and indefinite. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others In this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 
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(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an internatbnal application 
by another who has fulfilled the requirements of paragraphs (1 ). (2). and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

Claims 1, 2, 5-8, 13-15 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Fiicic (Cosmetic and Toiletry Formulations). 

Flick discloses a topical skin treatment emulsion comprising 4.76 % wt glycerin 
(glycol), 1 .43 % of Veegum and 0.29 % of xanthan gum (polymeric viscosity modifiers), 
1 .43 % of dimethicone, 7.14 % of glycolic acid (67 % solution), 63.51 % of water, and 
cetyl alcohol. The pH is In the range of 3.5 - 4. See instant claims 1 , 2, 5-8, 13, 14. 
The method of topically applying the composition Is the inherent use of the product. 
See instant claim 15. 

Claims 1-5 and 7 are rejected under 35 U.S.C. 102(b) as being anticipated 
by Clarke et at. (US 4818523). 

Clarke et al. disclose hair conditioning composition comprising a glycol 
(propylene glycol), a silicone, a quaternium (dodecyl trimethyl ammonium chloride), and 
a polymeric thickener (hydroxyethylcellulose). See instant claims 1 and 7. See 
Example 1 . The composition also comprises Germaben II which is a mixture of 
parabens. See instant claim 13. The reference teaches making the composition in the 
range of pH 3-4. See col. 9, lines 20-51 . See instant claims 2-4. Less than 1 % of an 
alpha-hydroxy acid includes zero content of the component. See instant claim 5. 

Claims 1, 7, 10, 13, and 14 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Patt et al. (US 6927205 B2). 
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Example 4 discloses an emulsion comprising propylene glycol, quaternium 82, 
polyquaternium-37, PPG-1-trideceth-6, cetyl dimethicone copolyol and parabens. See 
instant claims 1, 7, 10, 13, and 14. Less than 1 % of an alpha-hydroxy acid includes 
zero content of the component. See instant claim 5. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1, 5, 7-9, 11-14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Espinoza (US 6709773 B2). 

Espinoza teaches cosmetic compositions. The reference teaches multivesicular 
emulsion drug delivery composition. The reference teaches using a mixture of 
behentrimonium methosulfate, which is derived from rapeseed oil, and cetearyl alcohol 
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as an emulsifier. See col. 2, line 61 , line 3, line 60. See instant ciainns 9 and 11 . A 
sample sunscreen lotion formulation contains 3 % of Incroquat Behenyl TMS, 4 % of 
glycerin, 66.2 % of water, and avocado oil. See instant claims 1, 6, 1 1-13. . Glycols 
including glycerin, propylene glycol, and butylene glycol are also taught as solvent and 
moisturizers in col. 5, lines 3-10 and lines 37 - 55, and used in sample formulations. 
Preservatives including parabens are taught in col. 5, lines 24 - 37. 

While the. reference does not disclose a specific formulation comprising a 
polymer viscosity modulator, using polymeric viscosity modifiers such as 
hydroxyethylcellulose, xanthan gum, and veegum are taught in col. 4, line 55 - col. 5, 
line 2. It would have been obvious to one of ordinary skill in the art at the time the 
invention was made to have modified the composition of the sample formulation by 
adding the polymeric viscosity modifiers as taught by the reference to make a 
composition with increased viscosity. 

Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or eariier communications from the 
examiner should be directed to Gina C. Yu whose telephone number is 571-272-8605. 
The examiner can normally be reached on Monday through Friday, from 8:30 AM until 
6:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreeni Padmanabhan can be reached on 571-272-0629. The fax phone 
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number for the organi2:ation where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Gina Yu 

Patent Examiner h /) . n 




